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Abstract. The research deals with key problems of awarding of non-pecuniary damages in the European Court of Human Rights 

practice. The article thoroughly examines ECHR cases and investigates whether courts have reasonably substantiated the precondi-

tion for a claim for compensation of non-pecuniary damage of a person. Big attention paid on the grounds and circumstances which 

influence the amount of non-pecuniary damages. Also the criteria which ECHR uses in assessment of non-pecuniary damages are 

disclosed.  
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Introduction. Human rights are the most important insti-

tution in any modern society which regulates the legal 

status of an individual and are commonly understood as 

fundamental and "inherent in all human beings" [1]. This 

institution determines the ways and measures of influence 

on the legal status of an individual, the limits of invasion 

into personal sphere and establishes legal and other guar-

antees of protection and realization of rights and free-

doms. The relevance of this research is that in our modern 

world which is full of the widespread violation of human 

rights and freedoms, it is hardly possible to find more 

significant and at the same time complicated problem that 

human rights protection and fair compensation in case of 

their violation. That were the headline statements of the 

Human Dimension Implementation Meeting (HDIM) in 

Warsaw, Poland, in September 2019, leading European 

forum in the fields of human rights [2]. The key issues in 

this area are recognized legal guarantees and mechanisms 

for protecting an individual in case of unlawful and illegal 

actions in relation to him. Moreover, the most effective of 

legal guarantees is considered to be judicial protection. 

They are to review human dimension commitments and to 

foster their implementation.  

Since 1959 the European Court of Human Rights 

(ECHR) is an international judicial body charged to hear 

applications stating the breach of human rights (civil and 

political) [3]. Its jurisdiction extends to all member states 

of the Council of Europe that have ratified the European 

Convention for the protection of Human Rights and Fun-

damental Freedoms (ECtHR) [4], including all issues 

related to the interpretation and application of the conven-

tion, including interstate cases and individual complaints. 

In each case of violation of the Human Rights which 

are fixed in the ECtHR, there is a causation of damage to 

the individual. Non-pecuniary damage usually means the 

loss of non-pecuniary character as a result of moral or 

physical suffering or other negative phenomena caused to 

the person by the unlawful acts or omissions of others. 

Non-pecuniary damage can be determined as harm that, 

unlike pecuniary damage cannot be measured in money or 

assessed in economic categories [5, p. 113].  

In spite of the active coverage of the ECHR's practice 

of awarding just satisfaction, there is still a lack of analyt-

ical research aimed at identifying the Court's systemic 

view of the proper structure and basic principles of the 

functioning of the non-pecuniary damage mechanism. 

These include assessing the legal nature of this civil lia-

bility measure, determining the subjective composition of 

persons authorized to use it, specific manifestations of 

probable non-pecuniary losses, establishing appropriate 

approaches to the exercise of evidence, ensuring legal 

certainty in matters of awarding appropriate compensa-

tion, and the like.  

The question of specifying the terminological appa-

ratus of the institute of compensation for moral harm is 

very important. Talking about the right to receive com-

pensation for non-pecuniary damages there is an article 41 

in ECtHR called “just satisfaction”. It means a monetary 

payment for the damage suffered by the victim of a hu-

man rights violation. This study uses “harm”, “prejudice” 

or “grievance” as synonyms for “damage”. The text of the 

Convention itself avoids the terms “damage” or “harm”. It 

only mentions the state response required after the state 

has violated a human right (and potentially caused dam-

age thereby). This response is called “satisfaction” in the 

Convention. Neither the Convention itself nor the Court’s 

case-law defines “damage”. The ECtHR seems to use 

“damage” and “harm” interchangeably. For example, the 

Court’s Practice Directions use “non-material harm, for 

example mental or physical suffering”, as a synonym for 

“non-pecuniary damage”. [6]. S.Altwicker-Hàmori con-

siders it is therefore not necessary to distinguish “dam-

age” from “harm” [7]. At the same time, the European 

Convention does not disclose the essence of the term “just 

satisfaction” used in it, which allows the ECHR to inter-

pret this provision independently by virtue of the compe-

tence granted to it. 

Being unlawful acts - offenses, all violations of subjec-

tive rights can be considered as a direct legal occasion 

(private legal and factual basis) for the imposition of 

appropriate means of compensation and property protec-

tion. However, in order for the assignment of such a prop-
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erty burden on the obligated person to be not arbitrary, 

but really fair, proportional to the nature of the illegal act 

and its consequences, the application of civil liability 

measures (which include non-pecuniary damage) must be 

due to the presence of a number of conditions characteriz-

ing the objective and subjective sides of unlawful actions 

or inaction. Traditionally, under these conditions they 

mean directly caused property or non-property damage, 

the actions taken by the violator of another subjective 

right, the presence of a causal relationship between his 

behavior (or the committed offense) and the negative 

consequences for the victim, as well as the guilt of the 

offender. 

The common practice of the ECHR regarding issues of 

compensation and the amount of non-pecuniary damage 

has not yet been developed. Depending on the circum-

stances of the case, the validity of the facts of moral suf-

fering, and on the decisions made earlier by the courts of 

the respective state, the ECHR may decide to indemnify 

the moral damage in whole or in part or that the very 

recognition of a violation is an appropriate satisfaction. In 

addition, in a number of cases, the ECHR may itself de-

cide on the amount of compensation for non-pecuniary 

damage, if the claim does not specify a specific amount, 

or the applicant leaves this issue to the court. Fair com-

pensation may be awarded in respect of: 1/ pecuniary 

damage; 2/ non-pecuniary damage; 3/ legal costs and 

expenses.  

The court clearly distinguishes between the concepts of 

material and moral harm, meaning the first damnum 

emergens, i.e. damage actually caused, and lucrum ces-

sans, i.e. loss or loss of profit expected in the future. At 

the same time, non-pecuniary damage is practically iden-

tified by the Court with such a broad concept as non-

material harm. So, according to the Rules, non-pecuniary 

damage is harm that cannot be assessed, it can be ex-

pressed in the mental or physical suffering of the appli-

cant. However, such a determination is by no means re-

strictive, allowing the Court to take a different approach 

to the determination whether the applicant suffered non-

pecuniary damage, depending on the circumstances and 

characteristics of each case under consideration [8]. 

The aim of the article is 1/ to analyze how this right is 

protected nowadays in the ECHR practice according the 

assessment of non-pecuniary damages; 2/to clarify under 

which circumstances this right can appear and the damag-

es are used to be compensated.  

Methodology and research material. The methods 

which were used are: 1/system analysis for reviewing and 

studying the ECHR practice related to the awarding of 

non-pecuniary damages in different cases; 2/ comparison 

method for analyzing criteria which ECHR uses for calcu-

lating the amount and awarding of non-pecuniary damag-

es, 3/ legal forecasting method for analyzing how alterna-

tive mechanisms of calculating of non-pecuniary damages 

will influence the theory and the practice of ECHR. 

Discussion. Non-pecuniary damages, by its very na-

ture, do not lend itself to exact mathematical calculation; 

therefore, the ECHR is guided by justice in determining 

its size. The amount and grounds for payment of this type 

of compensation in each particular case depend on the 

circumstances of the case and the case-law of the Court in 

cases brought against the respective respondent State. 

According to the Court's case-law, non-material harm 

includes: physical pain and suffering; damage to health; 

psychological harm; emotional stress; frustration and 

humiliation; feelings of anxiety (injustice); feelings of 

uncertainty, as well as emotional experiences (distress); 

anxiety (inconvenience). Pain and suffering is defined as 

the physical and mental distress suffered after an injury. 

This can include broken bones and internal damage, but 

also any pain, aches, permanent or temporary limitations 

on a person’s activity, shortening of life, depression, em-

barrassment, and other types of pain and suffering. The 

amount for damages is highly subjective, however, and 

takes experts to calculate. It is important to emphasize 

that pain and suffering can include physical pain and 

mental suffering [9]. 

Suffering is a person’s feelings, emotions in the form 

of negative experiences arising under the influence of 

events that traumatize his psyche, deeply affecting his 

personality structures, mood, well-being and health. Un-

der the moral suffering and feelings of a person should 

understand the feelings of humiliation, irritation, depres-

sion, shame, anger, inferiority, despair, and many others. 

Anxiety, anxiety state - an unpleasant, negative, difficult-

ly experienced emotion, the components of which are 

feelings of tension, fear, anxiety. Anxiety arises in con-

nection with situations that potentially carry a danger, a 

threat, a negative prospective for a person in the future. 

However, these are not identical categories. Experience 

is "suffering is only negative." It can be concluded that 

this can be reflected in the form of experience (moral 

suffering) or negative feelings (bodily suffering). In addi-

tion, the ECHR classifies damage of reputation (loss of 

reputation) as well as harm to a good name, harm caused 

to relationships (loss of relationship), as well as disruption 

to the normal course of private life (disruption to 

lives)[10]. In particular, in the case of Poznakhirina v. 

Russia [11], the Court notes that since the applicant in the 

case had a well-paid job. On this basis, the Court decided 

that the non-payment to the applicant of the money 

awarded by a judicial decision did not affect her income 

and that it would be sufficient to justify the finding of a 

violation to compensate. 

In determining the amount of compensation for non-

pecuniary damage to individuals, generally the Court 

takes into account the following factors: the severity and 

seriousness of the violation found; the duration of the 

violation; the presence of serious or irreversible conse-

quences for the applicant’s health; the duration and extent 

of the moral and physical suffering; individual character-

istics of the applicant (for example, his age and state of 

health), as well as the requirements of justice.  

There is reason to believe that from the point of view 

of the ECHR of Human Rights, the prerequisite for com-

pensating the applicant for non-pecuniary damage is not 

the latter as such, but rather the infliction of substantial 

harm to the victim, which, due to its weight or originality, 

requires special satisfaction for the victim account of the 

respondent State. We find obvious evidence of this in the 

decisions of the ECHR, which explicitly states that the 

fact of a violation of the Convention for the Protection of 

Human Rights and Fundamental Freedoms is sometimes 

sufficient satisfaction for the non-pecuniary damage 

caused to the applicant. In all likelihood, the practice of 
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the Court in this aspect reflects the influence of German 

and Swiss law, in which the need to award compensation 

for non-pecuniary damage is explained mainly by the 

severity of the infringement of the rights of the individual. 

In other words, the scale of the negative consequences 

of the offense should reach such an extent that the refusal 

to award compensation would have seemed clearly unfair, 

given the essence of the losses suffered, and obviously 

unreasonable from the point of view of the need to pre-

vent the commission of similar offenses in the future and 

to encourage all participants in public relations to exercise 

due diligence. It is believed that following this approach 

in national law enforcement practice would avoid the 

danger of falling into the trap of the preservation by many 

scholars of the presumption of moral harm, which is al-

legedly present in every case of violation of one's rights. 

Whereas if such a presumption can be applied, it is solely 

for the purpose of enhanced protection of persons who are 

in a violated legal relationship in a deliberately vulnerable 

position in relation to the offender or in situations where 

the expediency of its use is objectively dictated by the 

very essence of the offense. 

An example of this is the decision of the ECHR of Oc-

tober 15, 2009 in the case of Ivanov v. Ukraine, in which 

the Court, through reference to the Burdov v. Russia case, 

confirmed the existence of a substantiated and at the same 

time refuted presumption, in accordance with which over-

ly lengthy judicial proceedings provide grounds for com-

pensation for non-pecuniary damage. Moreover, as the 

Court emphasized, such a presumption is especially indis-

putable in the event of an excessive delay in the execution 

of the decision made against the state, since failure to 

comply with his obligation to return the debt after the 

applicant, having passed the trial, was successful, would 

inevitably cause him to feel despair [12]. 

What should the judge be guided in determining the 

amount of non-pecuniary damage in each particular case, 

analyze the existing practice in his region or apply the 

criteria of the ECHR in resolving this issue, and whether 

the size should depend on the personality of the victim, 

the degree of his emotionality, vulnerability, level of self-

esteem, physical development, gender, etc. Moral harm 

arises as a result of physical or moral suffering. Physical 

suffering, a feeling of physical pain is a physiological 

category. Different people have different pain thresholds, 

different abilities to endure physical pain. And it would be 

wrong to believe that a blow of the same strength of a 

young man who plays sports and a schoolgirl’s girl will 

cause them the same physical pain, and, consequently, the 

same moral harm, which can be compensated by an equal 

amount of money.  

As for moral suffering, they can be defined as a set of 

negative emotions - feelings of fear, humiliation, resent-

ment, oppression, anxiety, etc. Naturally, the degree and 

depth of such mental reactions directly depends on the 

individual characteristics of the psyche, the level of de-

velopment of intelligence, self-esteem of the victim, and 

the position of the object, the infringement of which caus-

es moral harm, in the value system of the victim [10]. 

It should be noted that in determining the amount of 

compensation, the ECHR does not consider itself bound 

by national practice, although it may be based on it. This 

statement is contained in a judgment of 25 February 1997 

in the case of “Z. against Finland" [13]. The applicant 

claimed only non-pecuniary damage as a result of the 

disclosure of medical information about her, which was 

widely circulated by the press. The court found estab-

lished that the applicant suffered non-pecuniary damage 

as a result of the disclosure of her full name and medical 

information about her in a decision of the Court of Ap-

peal. He decided that adequate just satisfaction would not 

be ensured only by recognition of the fact of the violation 

itself and therefore compensation should be awarded. 

Contrary to the widespread opinion about the many-

thousand compensation for non-pecuniary damage, the 

ECHR does not fully satisfy the claim for moral compen-

sation, but determines its significantly smaller size. The 

court takes such decisions not only in relation to Ukraine, 

but also to other countries. Thus, in the judgment of June 

29, 2004 in the case of Voytenko v. Ukraine, where the 

applicant claimed EUR 24,963.28 in respect of non-

pecuniary and pecuniary damage, the court did not see a 

causal link between the violation found and the amount of 

pecuniary damage claimed, therefore dismissed the com-

plaint [14]. As regards non-pecuniary damage, the court 

stated that, as a result of the violations found, the appli-

cant had suffered non-pecuniary damage, which could not 

be corrected by merely ascertaining the fact of the viola-

tion by the court. However, the amount claimed is exces-

sive. Objectively assessing the situation, as required by 

Article 41 of the ECtHR, the court awarded the applicant 

EUR 2,000 for non-pecuniary damage. 

In addition, when applying to the ECHR, the applicant 

must clearly state what kind of compensation he wants to 

receive. Thus, in the judgment of September 27, 1995 in 

the case of McCann and Others v. The United Kingdom 

concerning moral and pecuniary damage, the court was 

unable to establish from the applicants' submissions 

whether the claim for financial compensation falls within 

the definition of pecuniary or non-pecuniary damage or 

under both at once [15]. 

The existing practice of the ECHR shows that compen-

sation for moral damage can only be expected at the same 

moral level, and not at all material. In a judgment of 25 

October 1993 in the case of Holm v. Sweden, the appli-

cant claimed SEK 400,000 for non-pecuniary damage 

[16]. He claimed that, due to the publication of the book, 

he was under psychological pressure for several more 

years after the end of the proceedings in the national 

courts, and also that he had little chance of a successful 

court decision, given the composition of the jury. The 

decision noted that it was not the court’s task to make 

assumptions; the district court would decide the dispute in 

favor of the applicant, considering the case in a different 

composition. In any event, the Court finds that the finding 

of a violation of Article 6 §1 of the Convention in itself 

constitutes sufficient just satisfaction. 

Nevertheless, the ECHR may make decisions on non-

pecuniary damage, even if the requirements regarding it 

are not specified and supported by documents. So it was 

in the court decision of July 27, 2004 in the case of Ro-

mashov v. Ukraine [17]. In considering the application, 

the court drew attention to the fact that, in accordance 

with Rule 60 of the Rules of Court, any claim for fair 

satisfaction must contain a list of claims and may be sub-

mitted in writing along with relevant supporting docu-
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ments or evidence, “without which [the Court] may reject 

the claim fully or partially". The applicant did not provide 

a single document in support of his claims and did not 

specify them. The court took into account the fact that, as 

a result of the violations found, the applicant suffered 

non-pecuniary damage, which cannot be compensated by 

merely ascertaining the fact of the violation by the court. 

Objectively assessing the situation, as required by Article 

41 of the Convention, the court awarded the applicant 

EUR 3,000 in compensation for non-pecuniary damage. 

In addition, the court in its decision may establish a 

specific amount of non-pecuniary damage, despite the fact 

that it was not established by the applicant himself. This 

decision was made on January 24, 1994 in the case of 

Raimondo v. Italy, where the court did not recognize the 

claims for pecuniary damage due to the vagueness of their 

wording, but considering that the applicant suffered cer-

tain non-pecuniary damage, awarded him compensation 

in the amount of 10,000,000 Italian lire [18]. 

It seems erroneous that the compensation for non-

pecuniary damage for mental suffering caused by a scar 

on a hand from a dog bite should be the same for a girl 

planning to start working as a model and for whom the 

question of how she looks comes first, and for an elderly 

person who is not very concerned about appearance. In-

deed, if in the victim's value system his own appearance is 

in one of the first places, then causing damage to his ap-

pearance will cause deep feelings in him. In the case 

when the victim does not attach importance to the beauty 

of his body and does not experience negative emotions 

from the fact that his appearance has suffered, we can 

only talk about compensation for moral harm, expressed 

in physical pain from a dog’s bite [10]. 

In relation to the determination of the amount of com-

pensation for non-pecuniary damage, it is necessary in all 

cases to take into account the material situation of the 

person to whom such harm was caused. Moreover, the 

higher the income of the victim, the greater the amount to 

be recovered, since moral satisfaction of a person with a 

high level of income requires appropriate compensation, 

otherwise the principle of equality of citizens and the 

requirement of fair compensation will be violated. The 

need to take into account the financial situation of the 

victim in this case is dictated by the specifics of the com-

pensated harm. In case of causing material damage, a 

person is deprived of a material good having a monetary 

value, difficulties in determining the amount of compen-

sation may arise only in connection with the establish-

ment of the monetary value of this good. Moral harm, as 

an intangible category, cannot be evaluated in monetary 

terms as a category exclusively material. Compensation 

for non-pecuniary damage is the opportunity for the vic-

tim to experience positive emotions at the expense of the 

amount collected, commensurate with the physical or 

mental suffering he has experienced. Suppose that two 

women suffered moral suffering of the same severity, 

they experienced the same amount of negative emotions. 

At the same time, one victim is the head of a large com-

mercial company with a very high income level, and the 

other is a cleaning lady, her income is extremely low. 

Naturally, in order to experience positive emotions com-

mensurate with the moral harm inflicted, a wealthy person 

needs a much larger amount of money than a low-income 

person. A cleaning lady can experience exactly the same 

positive emotions from buying a new pair of boots for the 

exacted money on the market, just like a manager from 

purchasing a brand of Louboutin shoes. Accordingly, the 

two persons are equally compensated for the non-

pecuniary damage, although the amounts collected are not 

the same. 

Despite the possibility of various verbal designations 

of the totality of the non-property consequences of the 

offense in connection with which compensation is award-

ed, other than compensation for material damage (for 

example, moral or non-property damage, non-material 

damage or non-material losses), in each case of its award 

we are talking about the application of the same compen-

sation mechanism, the effect of which is entirely due to a 

judicial interpretation morally The legal imperatives of 

justice, reasonableness and good faith. Therefore, the term 

“Compensation for non-pecuniary damage” is an abso-

lutely adequate generalizing designation for compensation 

for these losses 

Given the impossibility of a reliable establishment of 

all manifestations and characteristics of moral harm in-

flicted on the victim, the construction of a speculative 

model of the occurrence of reasonably expected conse-

quences of the offense reasonably expected, common in 

similar situations, should be considered the best way to 

determine its presence and its inherent individual parame-

ters. Therefore, referring to the widespread theories of 

causation, it should be recognized that the theory of ade-

quate causation is most suitable for explaining the fea-

tures of the functioning of the mechanism for compensa-

tion for moral harm [19, p. 45]. 

It seems fair and reasonable to exclude guilt from the 

composition of the conditions of liability of public law 

entities for moral damage caused to the weak ("subject") 

side in public legal relations. However, this does not ex-

clude the need to assess and compare the subjective side 

of the parties to the dispute in order to determine the fair 

amount of compensation awarded to the victim, and 

sometimes to determine the legitimacy of the actions of 

the authorities (if this legitimacy was determined by the 

degree of care and discretion shown by the subject of the 

public administration).  

Conclusions. In the final analysis, it has been demon-

strated that there is no stability in awarding of non-

pecuniary damages by ECHR. The amount of damage 

awarded is usually unpredictable and there are no fixed 

criteria of calculating the right amount of it in each case. 

There were no mechanisms of fair compensation pro-

posed and implemented to the ECHR. The criteria for 

determining the amount of non-pecuniary damage are not 

clearly defined and lead to the unfair assessment of non-

pecuniary damage in the ECHR decisions. Thus, consid-

ering the number of applications to the ECHR, this analy-

sis would surely serve as a point of departure for finding 

clearer mechanisms for determining the amount of non-

pecuniary damage caused to individual by human rights 

violations.  
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